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IN THE HIeH COURT OF JUDICATURE AT BOMBAY
ORDINARY ORIGINAL cIvVIL JURISDICTION

VPH

ARBITRATION PETITION No. 480 OF 2006

Dirk India Private Limited )
a Company incorporated under the)

1956 having its registered office
at Plot No, 10, India House, )
Geetanjaly Colony, Indira Nagar )
Mumbai Agra Road, Nashik 422 009) ..Petitioner

Vs,

from earstwhile Maharashtra ) : f
State Electricity Board and ) .

incorporated under the provisions :

of the Companies Act, 195¢ having

its registered office at )
"Prakashgadh" Bandra, ) -

Mumbai 400 051, ) Respondent

[y

R S

Mr. Rafique Dada, sr. Advocate with mpr. Janak
Dwarkadas, Sr. Advocate with Mr. zuber Dada

and Mr, M, Tally 1/b s, Mahomedbhai & Co.
for the petitioner.

—————— o

Mr. s.3. Amey, sr. Advocate with Mr.
Shriram g, Kulkarni, Advocates for the
respondent.

CORAM : D, g, KARNIK, 3.
DATE : MARCH 8, 2007. :

¢ ORAL JUDGMENT
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! . The respondent has constructed g

; thermal elec;ric Power generation plant, (for

)

2 | MPHARASHTRA | )

‘ K\:‘;‘ ’\.'<EG.W.M'.\ Wt -‘,v'.:;_;‘/-
. ’\ TN {aﬁ‘:’/



® and attention for its disposal, On 14th
September 1999, 4 notification was issyed by
the Goverament of India in the Minis;ry of
Environment ang Forest interalia setting out
Quide-lines for the disposal of the fly ash.
Fly ash, which at one time was 'merely an
industrial waste, appears to have become
saleable bye produce on account of new
technology alleged to be developed by the
petitioner, Fly ash is used as a'raw matérial
for the producticn of & substance called
"Pozzocrete" used for surfacing roads which
d reduces wuse of cement concrete and strengthens
and increase life of roads.
2. On  4th October 2002 an agreement was
executed between the petitioner and the
Maharashtra State Electricity Board, the
predecessor ip title of the respondent, under
. ”,__..fN\\\
/@W‘@\*
y;#?
: , - | M,
—_— “@u &ﬁmt

short  "The power plant") at Eklahare, Naghik

Coal is used for firing boilers. Ash geparated
by burning of coal, known as fly ash released
in the air is a potential health hazardg, At
one point of time, fly ash was regarded merely

as  an industrial waste, requiring proper care




which the respondent agreed to supply to the
petitioner the Pulvarized Fly Ash (hereinafter
refaerred to as the "PFA") on the terms énd
conditions mentioned therein. Under ghe
agreement, the petitioner was to construct a-

plant for the manufacturing of Pozocrete on a

portion of the land, to be leased to it by tne S

respondent, on the site of power plant. The
PFA generated was to be supplied by: utﬁe
respondent to the petitioner for manufacture of
Pozocrete. Under Clause 3.1 of the aqreement.
the petitioner was to erect four “"Hoppers" fqr
the collection of PFA within the precincts of
the  power plant. Under  Clause 3.2 the
respondent was to deliver the PFA to the
petitioner by depositing the same into sald
four Hoppers, to be constructed by the
petitioner. The petitioner had agreed to
tedotlvo and  Lake a minimum auantity of !QOO
metric  Tonnes of PFA per day for the initial
period of 12 months and had agreed to éako
Mlntmam quanty Ly of 3000 Melrle Tonnes per day
durtng  the remalning pertod of 29 years, The
agrooment  for  the supply was valld ftor 30

yoar s, the 1espondent agreed to grant on lease
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.to the petitioner suitable site for erection of

pozocrete plant and also for construction. bf

four Hoppers and other incidental use.

3. The land offered by the respondent tq
the petitioner 1in terms of the agreement f&r
the construction of Pozocretes plant was
discovered to be forest land within the meanlhq
of Forest Conservation Act 1980. On account ;é
it, there was a delay in the construction qé

the Pozocrete plant and petitioner was able ¥§

erect only one out of four Hoppers, promised pﬁq

it. Disputes arose between the parties, on .: -

this count. According to the petitioner, the
respondent had agreed to deliver the PFA at the
Hoppers and the responsibility of the delivery
i.e. to say,  .carrying of the PFA from :the
power plant to the Hoppers was that of the
respondent, while according to the reépondent

PEA was required to be delivered not at the

site of the Hoppers but the petitloner reaquired-

to collect the PFA from the Power Plant to the
Hoppers. There were also disputes between the
parties relating to the cost of construction of

the conveyer system for carrying the PFA. More
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